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“[T]he reasonableness of what is desired is never considered by us, for
we are bound to consider nothing but what is usual. Matters of form
are essential to government, and ’tis of consequence to be in the right.
All the reason for forms is custom, and the law of forms is practice;
and reason is quite out of doors. Some particular customs may not be
grounded on reason, and no good account can be given of them; and yet
many nations are zealous for them; and Englishmen are as zealous as
any others to pursue their old forms and methods.”*®

“NIZIR2 NMI0INDID 7D By anow TWRIT T°7727 02 0 T 70°0N by

YW PR NIRRT PN AR PN 01T 1LY DY 00IPIT DY 930 ,7wyn® 2.nan
TRn0a% W XOX RPN 37 S anvhan navna MG 5K 00307 2IR0YY 0pn 1R 0D
WA 1O NIONT BY P IR

“Experience must be our only guide. Reason may mislead us... It was
not Reason that discovered or ever could have discovered the odd & in
the eye of those who are governed by reason, the absurd mode of trial
by Jury. Accidents probably produced these discoveries, and experience
has give[n] a sanction to them. This then is our guide.”*
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2-6 (2012), http://jleo.oxfordjournals.org/content/early/2012/04/19/jleo.ews009.
.(Eskridge, Vetogates :1219) full2sid=94460956-b986-48d1-a9f1-47c097e4dcb5
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Robert F. Williams, State Constitutional Limits on Legislative Procedure: Legislative 70
.Compliance and Judicial Enforcement, 48 U. Pi1T. L. Rev. 797 (1987)

MicHAEL C. Dorr & TREVOR W. MoRRISoN, THE OxForD INTRODUCTIONS TO U.S. Law: 71
ConsTITUTIONAL Law 97—100 (2010); THE FEDERALIST No. 62 (James Madison); THE
FEDERALIST No. 73 (Alexander Hamilton); I.N.S. v. Chadha, 462 U.S. 919, 947-951
.(1983)

.NORMAN REDLICH ET AL., UNDERSTANDING CONSTITUTIONAL Law 4-6 (3rd ed. 2005) 72

vetogates™11 27 DX TWPY ¥°%7 Eskridge .10-8 '3 ,69 W”11 Y7 Eskridge, Vetogates 73
W 711°977) Y T IRIP IRDN WK ,NID0I NIPVIPINT MO DN v’ nppnn 7ovn Yw
DY NPV YYD DPVIPINT NIPIIRD :'{ﬂ"?N oK XY (°1Y2 MYIown 1R
.14-10 'ny2 ,0W IXI .(republicanism) nv:p’b:nm

.100-99 'nya,71 "1 2y ,DorF & MORRISON 74

INT .0PPR 779707 Yvab Dowpant 0PNy AN MI23 77 0°2°%N DAY 10 ,T0ynY 75
“If vetogates make highly regulatory statutes) 9 'n¥2,69 w7 2°¥% Eskridge, Vetogates
hard to enact, they make highly regulatory laws doubly hard to repeal because most
statutes create constituencies and reliance interests that engender extra opposition to
changing or abandoning the statutory policy. Vetogates and regulatory endowment
effects work together. Because these constituencies and reliance interests usually have
political influence at critical veto points... they are often able to block changes even
.(when legislative majorities would desire such changes”
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Amy Goldstein, House Democrats’ Tactic for Health-Care Bill is Debated, W AsH. 2015
Post (Mar. 17, 2010), http://www.washingtonpost.com/wp-dyn/content/article/2010/03/16/
AR2010031602746.html; Michael W. McConnell, Opinion, The House Health-Care
Vote and the Constitution, WALL ST. J. (Mar. 15,2010), http://onl ine.wsj.com/articl e/
SB10001424052748704416904575121532877077328.html; Josh Gerstein, Is ‘Deem
& Pass’ Unconstitutional? It Doesn't Matter, PoLitico (Mar. 17, 2010), http:/www.
politico.com/blogs/joshgerstein/0310/Is_deem _pass_unconstitutional It doesnt matter.
html

.THE FEDERALIST No. 73 (Alexander Hamilton) 77

Job aaphnaxn 78

.100-99 'nya,71 w'R 5995 DORF & MORRISON 79

.69 W"n 2yY Eskridge, Vetogates ;00 80

THE FEDERALIST No. 73 (Alexander Hamilton) (“It may perhaps be said that the power 81
of preventing bad laws includes that of preventing good ones; and may be used to the
one purpose as well as to the other. But... [t]he injury which may possibly be done by
defeating a few good laws, will be amply compensated by the advantage of preventing
.a number of bad ones”)
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Daniel B. Rodriguez & Barry R. Weingast, The Positive Political Theory of Legislative ;00 83
History: New Perspectives on the 1964 Civil Rights Act and Its Interpretation, 151 U.
Pa. L. Rev. 1417, 1431-1440 (2003)

William N. Eskridge, ;816 'n¥2,9 0”13 beyb ,Bar-Siman-Tov, Lawmakers as Lawbreakers 84
Jr. & John Ferejohn, Making the Deal Stick: Enforcing the Original Constitutional
Structure of Lawmaking in the Modern Regulatory State, 8 J. L. EcoN. & ORrG. 165, 168
(1992) (“[Requiring] both bicameral approval and presentment of legislation before it
becomes a law represents the framers’ judgments about the need for balance between
republican liberty, in which popular preferences would generate laws, and stability, in
which laws would reflect deliberation among many perspectives and would not yield
.(Eskridge & Ferejohn, Making the Deal Stick :19719) abrupt changes in social policy™)

Mike Dorf, Burkean Constitutionalism, DORF ON Law X7 177 719°0 9¥ 07197 72072 85
(Apr. 10, 2012), http://www.dorfonlaw.org/2012/04/burkean-constitutionalism.html;
Mike Dorf, Cloture, the Constitution and Democracy, Dorr oN Law (Nov. 23, 2009),
http://'www.dorfonlaw.org/2009/11/cloture-constitution-and-democracy.html

Ulrich Karpen, Comparative Law: Perspectives of Legislation, 6 LEGISPRUDENCE 149, 86
179 (2012) (“Effectivity of law requires stability, limited quantity and transparency
of law... Citizens, economy and administration need to trust in continuity of the law.
In this sense ‘routine’ is desirable. Trust is an important resource of stability, which
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combats frequent legislation to amend, adjust, repair law as enacted — trust contrasts a
.(Karpen, Comparative Law :1971%) ‘motorized legislator’”’)

Lon L. FULLER, ;1933 '1¥2 ,26 0”11 Soyb ,Bar-Siman-Tov, The Puzzling Resistance WX 87
.THE MoRrALITY oF Law 79-80 (rev. ed. 1969)

Frederick Schauer, Legislatures as Rule-Followers, in THE LEAST EXAMINED BRANCH: 88
THE ROLE OF LEGISLATURES IN THE CONSTITUTIONAL STATE 468, 468—469 (Richard W.
.Bauman & Tsvi Kahana eds., 2006)

Joseph Raz, The Rule of Law and Its Virtue, in THE AUTHORITY OF Law: Essays oN Law 89
7T 7Y DY 9N LD VYN 92072 .AND MoRALITY 210, 211-213, 216 (2nd ed. 2009)
.1933-1932 ’n¥2 ,26 W”71 9¥Y ,Bar-Siman-Tov, The Puzzling Resistance IX7

BryAN W. MARSHALL, RULES FOR WAR: PROCEDURAL CHoICE IN THE US House oF 90
REPRESENTATIVES 87-103, 120-123 (2005); Gary W. Cox, On the Effects of Legislative
Rules, 25 Liais. Stup. Q. 169, 174-188 (2000); Nathan W. Monr oe & Gregory Robinson,
Do Restrictive Rules Produce Nonmedian Outcomes? A Theory with Evidence from the
101st—108th Congresses, 70 J. PoL. 217, 229 (2008); Tim West mor el and, Standard
Errors: How Budget Rules Distort Lawmaking, 95 Geo. L.J. 1555, 1557 (2007)

.170 'ny2 ,0w ,Cox 91

ERric ScHICKLER, DISJOINTED PLURALISM: INSTITUTIONAL INNOVATION AND THE DEVELOPMENT 92
or THE U.S. ConGREss 261-263 (2001); C. Lawrence Evans, Legislative Structure: Rules,
Precedents, and Jurisdictions, 24 Lecis. STup. Q. 605, 605, 627 (1999); C. Lawrence
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Evans, Politics of Congressional Reform, in THE LEGISLATIVE BRANCH 490 (Paul J. Quirk
& Sarah A. Binder eds., 2005); Sean M. Theriault, Procedural Polarization in the U.S.
Congress 11 (2006) (unpublished manuscript), available at http://users.polisci.wisc.
.edu/apw/archives/theriault.pdf

“several case studies) 1928 '1n¥2,26 "1 Y ,Bar-Siman-Tov, The Puzzling Resistance 93
and a wealth of anecdotal evidence support the argument that a flawed legislative process
results in ‘poor laws and flawed policy’ or in laws that serve rent-seeking interest
Gary MucciaroNt & PauL J. QUIRK, ;(groups rather than the collective public good”
DELIBERATIVE CHOICES: DEBATING PuBLIC PoLicy IN CoNGRESS 23, 55-91 (2006); House
ofF ComMONs — PoLiticaL AND CONSTITUTIONAL REFORM COMMITTEE, ENSURING STANDARDS
IN THE QUALITY OF LEGISLATION: FIRST REPORT OF SEssioN 2013—14, 15 (2013), available
at http://www.publications.parliament.uk/pa/cm201314/cmselect/cmpolcon/85/85.
pdf (“Throughout our inquiry witnesses have provided examples to explain how the
procedural and parliamentary problems they identify can create bad quality legislation™)
.(PoLITICAL AND CONSTITUTIONAL REFORM COMMITTEE :]9779)

Barbara Sinclair, Spoiling the Sausages? How a Polarized Congress Deliberates 94
and Legislates, in RED AND BLUE NATION? VOL. 2 — CONSEQUENCES AND CORRECTION OF
.AMERICA’S PoLARIZED PoLitics 55, 83 (Pietro S. Nivola & David W. Brady eds., 2008)
.70-69 'y ,22 w"N S5oyh ,ESKRIDGE, CASES AND MATERIALS ON LEGISLATION 33 X7

03 KOX ,aya 27075y oyn b 7 aeR muapmnT L19peh bw nndmonn InInRa - 95
Abraham Lincoln, Address Delivered at the Dedication of the Cemetery at .0¥7 115
Gettysburg, in 7 CoLLECTED WORKS OF ABRAHAM LincoLN 17 (Roy P. Basler ed., 1953)
.(“government of the people, by the people, for the people™)

Aileen Kavanagh, Constitutional Review, the Courts, and Swnb IR T Iwa Py 96
Democratic Scepticism, 62 CURRENT LEGAL ProBs. 102, 112-113 (2009); David Est1und,
Untroduction, in DEMOcRACY 1, 2-5 (David Estlund ed., 2002)
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Jeremy Bentham, An Essay on Political Tactics, or Inquiries Concerning the Discipline 97
and Mode of Proceeding Proper to Be Observed in Political Assemblies, in 2 THE WORKS
.OF JEREMY BENTHAM ch. 1, § 2 (1838-1843)

Onora O’Neill, Making Laws Better or Making Better Laws?, 3 JURISPRUDENCE 1 (2012); 98
Wim Voermans, Quality of EU Legislation under Scrutiny: What Kind of Problem, by
What Kind of Standards?, in QUALITY OF LEGISLATION: PRINCIPLES AND INSTRUMENTS 31
.(Luzius Mader & Marta Tavares de Almeida eds., 2011)

Victoria E. Aitken, An Exposition :20n% ,3%7 0113700 D1T3772 pon Yw 1%y 7°poo 99
of Legislative Quality and Its Relevance for Effective Development (2013), available
at http://www.luc.edu/media/lucedu/prolaw/documents/AITKEN%20FINAL%20
ARTICLE.pdf; Timea Drindczi, Concept of Quality in Legislation — Revisited: Matter
.of Perspective and a General Overview, STATUTE L. Rev. (forthcoming, 2015)

Helen Xanthaki, Quality of Legislation: An Achievable Universal Concept or a Utopian 100

Pursuit?, in QUALITY OF LEGISLATION: PRINCIPLES AND INSTRUMENTS 75 (Luzius Mader &
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Marta Tavares de Almeida eds., 2011); Maria Mousmouti, Effectiveness as an Aspect of
Quality of EU Legislation: Is It Feasible?,2 THE THEORY AND PRACTICE OF LEGISLATION
1309 (2014)

5w 77°R0N1K DR DUWATY 1073 0 ayw’ .87 wn Y9 FULLER, THE MORALITY OF Law 101
5y% ,Bar-Siman-Tov, The Puzzling Resistance W1 fip°pnn 90 2993 My¥nKa 1910
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“NIAK By “remarkable consensus” B PINR POYY DY UMK 7270020 TIyLY 102
Andrei Marmor, The Ideal of the Rule of Law, in A COMPANION To :IX7 19977 700
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Willem J. Witteveen, Laws of Lawmaking, in REDISCOVERING FULLER 312, 334-339
.(Willem J. Witteveen & Wibren van der Burg eds., 1999)

Patricia Popelier, The Role of the Belgian Constitutional Court in the Legislative Process, 103
26 Statutk L. REV. 22, 32 (2005); Patricia Popelier, Legal Certainty and Principles
of Proper Law Making, 2 Eur. J. L. RErorm 321, 321-324 (2000); Janis Pleps, The
Principle of Good Legislation, in THE QUALITY OF LEGAL AcTs AND ITS IMPORTANCE IN
.CONTEMPORARY LEGAL SpACE 16, 19 (2012)
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(b) the participation in the proceedings of the Assembly and its
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democracy...”'”
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“[T]he fact that a given... procedure is efficient, convenient, and useful
in facilitating functions of government, standing alone, will not save it if
it is contrary to the Constitution. Convenience and efficiency are not the

primary objectives — or the hallmarks — of democratic government...”**

)

“[1]t is crystal clear... that the Framers ranked other values higher than
efficiency... There is unmistakable expression of a determination that
legislation by the national Congress be a step-by-step, deliberate and
deliberative process.

The choices we discern as having been made in the Constitutional
Convention impose burdens on governmental processes that often
seem clumsy, inefficient, even unworkable, but those hard choices were
consciously made by men who had lived under a form of government
that permitted arbitrary governmental acts to go unchecked... With all
the obvious flaws of delay, untidiness, and potential for abuse, we have
not yet found a better way to preserve freedom than by making the
exercise of power subject to the carefully crafted restraints spelled out
in the Constitution.”?
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